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Annotation. In today’s globalized world moving toward European integration, studying the
interaction between constitutional and international law has become increasingly important.
Constitutional law, as a fundamental branch of national law, is increasingly influenced by
international legal norms and standards, necessitating a reevaluation of traditional approaches
to understanding its place in the legal system.

This article provides a comprehensive theoretical and legal analysis of the constitutionalization
of international law and the emergence of international constitutional law as an independent
sub-branch. It examines key trends in the transformation of international law under globalization,
including: the growing role of non-state actors, rethinking state sovereignty concepts, deepening
interaction between international and national law, and the development of hierarchical
structures in international legal norms.

The research analyzes the concept of shared values in the global community as a fundamental
basis for the constitutionalization of international law. Special attention is given to human rights
as a component of international constitutional law and their subsidiary function in relation to
national legal systems. The phenomenon of transnational constitutionalism and its impact on
shaping a new global legal order is examined.

The study explores the changing composition of subjects in international law and the transition
from traditional sovereignty theory to multilevel constitutionalism. It argues for developing
new research methodologies for studying international legal order that combine constitutional,
administrative, and international law approaches.

Based on this analysis, the article argues for recognizing international constitutional law as
an independent sub-branch of international law, given its unified legal regulation and distinct
methodology. Particular emphasis is placed on the relevance of constitutional legal frameworks
in international cooperation against aggression, terrorism, and genocide in the context of
Russian aggression against Ukraine.

Key words: constitutionalization of international law, international constitutional law, global
constitutionalism, human rights, state sovereignty, transnational constitutionalism, international
legal order.

1. Statement of the question.

In the current conditions of globalization and European integration, the study of the interaction of
constitutional and international law is of particular relevance. Constitutional law, being afundamental
branch of national law, is increasingly influenced by international legal norms and standards, which
necessitates the need to rethink traditional approaches to understanding its place in the legal system.

The processes of constitutionalization of international law and internationalization of constitutional
law are becoming defining trends in modern legal development. This is manifested in the growing
role of international treaties in national law, the implementation of international human rights
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standards, the development of supranational mechanisms for the protection of constitutional values
and principles. The issue of the correlation of the norms of constitutional and international law, the
definition of their hierarchy and mechanisms of interaction is of particular importance.

Inthe conditions of the formation of global constitutionalism, the need fora theoretical understanding
of the transformation of constitutional law under the influence of international legal norms is
becoming more urgent. This involves the study of both doctrinal approaches to understanding the
place of constitutional law in the system of international law, and practical aspects of their interaction
at the national and international levels.

2. Review of scientific sources.

The theoretical basis for the study of the interaction of constitutional and international law was the
works of leading domestic and foreign scholars. In particular, the general theoretical aspects of the
relationship between international and national law were studied by M. Baymuratov, O. Zaychuk,
M. Kozyubra, V. Opryshko, P. Rabinovych. A significant contribution to the development of issues of
constitutionalization of international law was made by Yu. Voloshyn, V. Denisov, A. Selivanov.

Certain aspects of the influence of international law on constitutional law were the subject of
scientific research by O. Martselyk, who focused on the implementation of international human
rights standards, and M. Savchyn, who studied the issue of constitutional justice in the context of
international law. Of greatimportance are the works of V. Shapoval on the interaction of constitutional
and international law in the context of globalization.

Among modern foreign studies, the works of A. Peters on global constitutionalism, J.-P. Jacquet on
the constitutionalization of international law, and K. Tomushat on the influence of international law
on national constitutional systems deserve attention.

3. The purpose of the study is a comprehensive theoretical and legal analysis of the place
of constitutional law in the system of international law, identification of the main forms of their
interaction and development of scientifically substantiated proposals forimproving the mechanisms
for implementing international legal norms in the constitutional law of Ukraine.

4, Presentation of the research material.

In the current conditions of global transformations, a significant modification of the system of
international law is observed, which is manifested in several key trends: an increase in the role and
influence of non-state actorsin theinternational arena, a rethinking of the concept of state sovereignty
and its correlation with the interests of the international community, a deepening of the processes
of interpenetration of international and national law, an increase in the influence of decisions of
international institutions on domestic legal systems, as well as the formation of new mechanisms
of lawmaking and law enforcement that combine traditional international legal instruments with
transnational social processes with the participation of non-state actors [1, 2].

In the conditions of modern development of international law, a clear tendency towards its
constitutionalization is observed, which is manifested in the formation of a special supranational
constitutional legal order. This is reflected in several key aspects: the emergence in international
law of norms of a constitutional nature aimed at limiting state power for the sake of protecting
human rights; the formation of a clear hierarchical structure of international legal norms; recognition
by states of the priority of individual international norms over national legislation; the creation of
a system of international bodies based on the constitutional principles of the rule of law and the
division of functions, which is especially noticeable in the field of international justice; the growth of
the independence of international law from state sovereignty; the formation of universal legal values
common to most countries of the world. At the current stage of development of international law,
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a fundamental question arises regarding the sufficiency of the level of its constitutionalization to
distinguish international constitutional law as an independent sub-branch, as well as the uniformity
of legal regulation in the process of such constitutionalization. The resolution of these problems is
of particular importance for Ukraine in the context of the formation of effective responses to the
global challenges of our time. For a comprehensive study of these issues, it is necessary to carry out a
comprehensive analysis of three key aspects: first, to examine the generally recognized values of the
international community as the fundamental basis for the formation of international constitutional
law; secondly, to rethink the status of subjects of international law through the prism of the concept
of sovereignty; thirdly, to analyze the specifics of international norm-making in the context of the
formation of international constitutional law.

In the process of constitutionalization of international law and consolidation of the fragmented
international legal system, the concept of common values of the world community plays a key
role. This concept allows us to organically combine the principle of universality, necessary for the
formation of a single international legal system, with the principle of pluralism of modern legal
systems. However, determining the content of these common values and public interests of the
international community, as well as establishing their sources - ethical or purely legal norms based
on the principle of the rule of law, remains a complex and multifaceted issue that requires thorough
research [3, 4]. It is proposed to consider the values of the individual (and further human rights) and
public interests [5] as common values.

Human rights are considered as a component of international constitutional law due to their
subsidiary function in relation to national legal systems, allowing to fill gaps in cases of improper
implementation of constitutional rights at the national level. Although the implementation of human
rights treaties has become a catalyst for the constitutionalization of international law, it is important
to take into account the specifics of their interaction with domestic law. In the process of national
implementation, human rights acquire a specific substantive content, which gives rise to the need
to determine their “essential minimum” and forms the concept of “legal community” as the ability of
law to generate universal normative values [6].

In the modern world, the concept of international law goes beyond the traditional relations between
states and international organizations. The process of constitutionalization of international law is
much broader than the simple transfer of constitutional values from the national to the international
level. The phenomenon of transnational constitutionalism, which has been actively studied since the
2000s, reflects the formation of a new global legal order with its own subsystems, special subjects
and processes. This order is characterized by the dynamic interaction of international and national
legal systems, involving a wide range of participants - from states and international organizations
to non-governmental organizations, individuals and transnational corporations - in the processes of
lawmaking, interpretation and implementation of legal norms at both the international and national
levels [7, 8]. They are based on the idea that international law cannot be considered in isolation from
domestic law.

In the context of globalization and the complexity of social relations, the classical concepts of
monism and dualism can no longer fully explain the interaction of international and national law.
Instead, multilevel constitutionalism offers a new approach that goes beyond the boundaries of
individual states and is aimed at protecting the interests of both the global community and individual
individuals. In the modern world, effective constitutional protection of human rights and ensuring
personal security are possible only under the condition of international cooperation of states, which
actualizes the issue of the optimal distribution of powers between different levels of the multilevel
system of constitutionalism.

The issue of the separation of international constitutional law is closely related to the problem
of determining the subject composition of international legal relations. The traditional theory of
sovereignty, which recognizes only states as subjects of international law (which is reflected in the
Vienna Convention on the Law of International Treaties of 1969), complicates the process of forming
international constitutional law. Although this approach emphasizes the independence of states in
the international arena and their leading role in international norm-setting, it does not correspond
to the modern realities of a globalized world, where the international community is characterized by
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a complex social structure and the active participation of non-state actors in international relations
[1, pp. 117, 148]. In addition, the modern international community is characterized by constant
dynamics, caused by various social, economic, political and historical transformations. Along with
states, non-state actors play an increasingly important role in international relations, including
peoples, religious and racial communities, transnational corporations and individuals. All these
actors actively interact with each other, with states and international organizations in the processes
of making and implementing decisions at the supranational level.

Intoday’s conditions, the international community and states form a complex system of relationsin the
international arena, where they can both cooperate and conflict, being in a state of interdependence.
Such interaction has a symbiotic nature, which reflects the impossibility of the full functioning of one
without the other in the modern system of international legal relations [10].

The formation of new theories on the subjective composition of international law, which act as an
alternative to the traditional concept of state sovereignty, creates a theoretical basis for the formation
of international constitutional law. These theoretical developments reflect the objective process of
complication of international relations and serve as a catalyst for the formation of new sub-branches
of international law that better correspond to the modern realities of the international legal order.

The question of the existence of international law is debatable, since it is not formed by the will of
a single sovereign state, but through the consensus of a plurality of states. Modern international
norm-setting is increasingly carried out by the bodies of international organizations according to
procedures similar to parliamentary ones. Although formally international norms are adopted with
the consent of the participating states, in fact this process is influenced by a wide range of subjects
- from non-governmental organizations and transnational corporations to individuals who represent
alternative positions. This leads to the fact that states lose absolute control over the processes of
adoption and implementation of international acts, which is clearly demonstrated by the example
of Protocol 11 to the European Convention on Human Rights [11]. Under the influence of non-
governmental organizations, the accession of states to the Convention is unacceptable without
guaranteeing the right to file complaints.

Thereis also atendency in the system of international justice to expand the participation of non-state
actors. International dispute resolution bodies are often formed from independent experts who act
not as representatives of specific states, but as impartial specialists. Moreover, the decisions of these
bodies may contain normative provisions, which actually turns them into a source of international law.
The constitutionalization of international law is indicated by the formation of a hierarchical structure
of international legal norms. In this system, norms of higher legal force have a special status, which
include several categories: first, the provisions of the UN Charter as a fundamental document of the
modern international legal order; second, imperative norms of general international law (jus cogens)
and obligations to the international community as a whole (erga omnes); third, norms that enshrine
fundamental human rights or reflect the collective interests of international communities [12, 13,
14]. The concept of a hierarchy of norms is of fundamental importance, since it allows us to consider
international law as a holistic system with a formal constitutional structure. In the context of the
paradigm of international constitutional law, the presence of such a hierarchy indicates the complex
structure of international law, where certain norms acquire a special status, similar to constitutional
norms in national law. At the same time, it is important to realize that the supremacy of such norms
is not absolute - this applies to both their place in the system of international law and their priority
in implementation in national legal systems.

Transformational processes in the field of constitutionalization of international law have necessitated
the development of new methodological approachesboth to the study ofinternational legal orderand
to the implementation of international legal regulation. In the context of fragmentation of the global
legal order and the need to harmonize different legal systems, traditional methods of institutional law
are insufficient. The solution to this methodological problem is seen in a comprehensive combination
of approaches of constitutional, administrative and international law, which will allow creating a
more effective toolkit for the analysis and regulation of modern international legal relations [15], as
well as a constitutional interpretative method - the defragmentation method [16].
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The constitutionalization of international law is an indisputable reality of the modern world legal
order, although this process faces a number of obstacles: the desire of states to preserve sovereignty,
the diversity of legal systems, the need to preserve national legal specificity and the limited
democratic legitimacy of international rule-making.

However, the process of constitutionalization continues to intensify, which is manifested in several
key trends:

- transfer of constitutional principles to the international level;

- approximation of international norm-making to parliamentary procedures;
- expansion of the spheres of regulation of international law;

- formation of a hierarchical structure of international legal norms.

Given the homogeneity of legal regulation in the process of constitutionalization and the formation of
a specific methodology for studying the international legal order, it can be argued about the formation
of constitutional international law as a separate branch. Constitutional norms are not simply present in
various subbranches of international law (law of international treaties, law of foreign relations, law of
international organizations, international humanitarian law), but form a holistic homogeneous system
that can be considered as an independent subbranch of international law.

In the context of russian aggression against Ukraine, the constitutional and legal dimension of
our state’s participation in international efforts to counter aggression, terrorism and genocide of
the Ukrainian people is of particular relevance. The fundamental principles of such international
cooperation are the principles of human rights protection, prohibition of the use of force or threat
of force, respect for the territorial integrity of states, democracy and transparency. Compliance with
these principles acquires constitutional significance in the system of international law, forming the
legal boundaries of countering international crimes and ensuring international security.

5. Conclusions.

1.The constitutionalization of international law is an objective process of modern world development,
characterized by the formation of a special supranational constitutional legal order. This process is
manifested in the emergence of norms of a constitutional nature, the formation of a hierarchical
structure of international legal norms, recognition of the priority of individual international norms
and the formation of universal legal values.

2. The constitutionalization of international law is based on the concept of common values of the
world community, which allows combining the principle of universality with the principle of pluralism
of legal systems. A special place in this system of values is occupied by human rights, which perform
a subsidiary function in relation to national legal systems.

3.The transformation of the subject composition of international law is characterized by the growth
of the role of non-state actors (non-governmental organizations, transnational corporations,
individuals) in international relations, which leads to a rethinking of the traditional theory of state
sovereignty.

4. The classical concepts of monism and dualism are giving way to multi-level constitutionalism,
which better corresponds to the modern realities of the interaction of international and national
law. This requires the development of new methodological approaches that combine the tools of
constitutional, administrative and international law.

5. At the present stage, we can talk about the formation of international constitutional law as an
independent sub-branch of international law, characterized by the uniformity of legal regulation
and a specific methodology. This is confirmed by the presence of constitutional norms not only in
individual sub-branches of international law, but also by the formation of a holistic system of such
norms.
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6. In the context of russian aggression against Ukraine, the constitutional and legal dimension
of international cooperation in countering aggression, terrorism, and genocide acquires special
importance. The principles of protecting human rights, territorial integrity, and the prohibition of
the use of force acquire constitutional significance in the system of international law.

10.

11.

12.

13.

14.

15.

16.

References:

McCorquodale R. Beyond State Sovereignty: the International Legal System and Non-State
Participants. International Law: Revista Colombiana de Derecho Internacional. Bogola (Colombia).
No. 8.2006. P. 103-160. []

Bianchi A. Globalization of Human Rights: the Role of non-state Actors. Global Law without a
State. Ed. by G. Teubner. Dartmouth, 1997.P. 179-212.

ScheyliM.Konstitutionelle GemeinwohlorientierungimVolkerrecht:Grundlagenvolkerrechtlicher
Konstitutionalisierung sm Beispiel des Schutzes der globalen Umwelt. Berlin: Duncker & Humblot,
2008. 383 p.

Spijkers O. What's Running the World: Global Values, International Law, and the United Nations.
Interdisciplinary Journal of Human Rights Law. 2009-2010. No. 4. P. 67-87.

Peter S. Public Interest and Common Good in International Law. Basel, Switzerland: Helbing
Lichenhahn, 2012. 221 p.

Cover R. M. Foreword: Nomos and Narrative. The Supreme Court 1982 Term. Harvard Law Review.
1983/84. No. 4. P. 4-68.

Pernice I. The Global Dimension of Multilevel Constitutionalism: A Legal Response to the
Challenges of Globalisation. Vélkerrecht als Weltordnung: Festschrift fiir Christian Tomuschat. Ed.
by P.-M. Dupuy, B. Fassbender, M. Shaw, and K.-P. Sommermann. Kehl, Germany: Engel, 2006. P.
973-1005.

Cottier T. Multilayered Governance, Pluralism, and Moral Conflict. Indiana Journal of Global Legal
Studies. 2009. No. 16. P. 647-679.

Vienna Convention on the Law of Treaties. 23.05.1969. URL: https://ips.ligazakon.net/document/
MU69KO01

Byers M., Nolte G. United States Hegemony and the Foundations of International Law. Cambridge
University Press, 2003. 550 p.

Protokol N 11, yakyi peredbachaie perebudovu kontrolnoho mekhanizmu, stvorenoho
Konventsiieiu pro zakhyst prav i osnovnykh svobod liudyny N° 994_536 Big 11.05.1994. m.
Crpac6ypr. URL: https://zakon.rada.gov.ua/laws/show/994_5364#Text [in Ukrainian]

Fassbender B. The United Nations Charter as the Constitution of the International Community.
Leiden, the Netherlands, and Boston: Martinus Nijhoff, 2009. 216 p.

Kirchner S. Relative Normativity and the Constitutional Dimension of International Law: a Place
for Values in the International Legal System? German Law Journal. 2004. No. 5. P. 47-64.

Cassese A. A Plea for a Global Community Grounded in a Core of Human Rights. 2012. https://doi.
org/10.1093/acprof:0s0/9780199691661.003.0011

The Exercise of Public Authority by International Institutions. Advancing International Law. / Eds.
von Bogdandy, A. Wolfrum, R., von Bernstorff, J., Dann, P, Goldmann, M. Heidelberg, Springer,
2010. 1008 p.

Aaken A. Defragmentation of Public International Law through Interpretation: A Methodological
Proposal. Indiana Journal of Global Legal Studies. 2009. No. 16. P. 483-512.



No 5, 2024 @

17.

18.

19.

20.

21.

22.

23.

Rohach O.Ya., Bielov D.M. Katehoriia «paradyhma» v suchasnykh umovakh funktsionuvannia
ukrainskoi derzhavy: teoretychni zasady. Analitychno-porivnialne pravoznavstvo. N 1. 2022. S.
23-31. [in Ukrainian]

Byelov D.M., Bielova M.V. Suchasnyi konstytutsionalizm Ukrainy v umovakh yevropeizatsii
vitchyznianoho prava. Analitychno-porivnialne pravo. N°5. 2022. S.34-39. [in Ukrainian]

Byelov D.M., Martseliak M.O. Prohresyvistskyi konstytutsionalizm Mykhaila Drahomanova.
Naukovyi visnyk UzhNU. Seriia «Pravo». Vypusk 74(6). 2022. S. 55-59. [in Ukrainian]

Byelov D., Hromovchuk M. Pravovyi prostir derzhavy: konstytutsiino-pravovyi aspekt. Naukovyi
visnyk Uzhhorodskoho natsionalnoho universytetu. Seriia Pravo. 2021. Vypusk 66. S. 46-50. [in
Ukrainian]

Byelov D.M. Osnovnyi zakon Ukrainy - istoriia, suchasnist ta perspektyvy. Konstytutsiino-pravove
budivnytstvo na zlami epokh: poshuky optymalnykh modelei: materialy mizhnarodnoi naukovo-
praktychnoi konferentsii, m. Uzhhorod, 22 chervnia 2021 r. Uzhhorod: Uzhhorodskyi natsionalnyi
universytet, 2021. 268 s. [in Ukrainian]

ByelovD.M.Pravovyiprostirderzhavy: okremidoktrynalnizasady. Naukovyivisnyk Uzhhorodskoho
natsionalnoho universytetu. Seriia Pravo. 2021. Vypusk 66. S. 46-50. [in Ukrainian]

Pyroha LS., Byelov D.M., Derbak V.I. Konstytutsiine pravo u systemi mizhnarodnoho prava.
Naukovyi visnyk UzhNU. Seriia «Pravo». Vypusk 75(1). Ch.3.2023. S. 185-190. [in Ukrainian]

Myroslava Bielova,

Doctor of Law Sciences, Associate Professor
Department of Constitutional Law and Comparative Law
Faculty of Law
Uzhhorod National University
ORCID: 0000-0003-2077-2342

Dmytro Byelov,
Doctor of Law Sciences, Professor,
Professor of Department of Constitutional Law and Comparative Law
Faculty of Law
Uzhhorod National University
ORCID: 0000-0002-7168-9488



