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In this paper we’d compare Ukrainian nationality laws
of 1918, 1991 and 2001 and demonstrate trajectory of
Ukrainian citizenship legislation. As we know modern
correct application of citizenship issues is a very import-
ant tension in frames of such triangle: person — society —
state. We should note that till now there are a lot of discus-
sions on this issue in order to determine possible strong
ideological baggage, package of rights and duties and full
membership in a state (features of citizenship) from every-
day and personal complexity of social interaction.
Obviously, citizenship is a personal question of constitu-
tional matters, therefore we emphasize that it is not only
a philosophic or sociological issue, but also a legal one,
mainly because of its primary essence which is purely re-
lated to legal (constitutional) matters. Therefore, we are
sure that a research of citizenship concept’ sources, deep
analysis of its evolution and interconnection with state de-
velopment deserves an additional attempt to study being
one of the main modern European humanitarian standards
and playing a prior role in personal self-consciousness
and self-determination. That is why, the main citizenship
markers we analyze in this paper are the followings: citi-
zenship concept in the view of Nottebohm case 1955, prin-
ciples of person’s acquisition of citizenship by birth (jus
sanguinis and jus soli), dual (multiple) citizenship, modes
of its acquisition (naturalization, by marriage, by option
or transfer, by investment) and its loss
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References

1. Spiro, P. J. (2013). The (Dwindling) Rights and
Obligations of Citizenship. William & Mary Bill Rights
Journal, 21 (3), 899-923.

2. Poyedynok, O.; Repetskyi, V. M., Hutnyk, V. V.
(Eds.) (2017). Nekonventsiine pravo? Pravo na hroma-
dianstvo v praktytsi Yevropeiskoho sudu z prav liudyny
ta Yevropeiskoi komisii z prav liudyny [Unconventional
right? The right to citizenship in the practice of the Eu-
ropean Court of Human Rights and the European Com-
mission of Human Rights]. Suchasni problem mizgn-
arodnoho prava [Current Problems of International Law].
Lviv-Odesa: Feniks, 281-290.

3. Baubdck, R. (2008) Stakeholder Citizenship: An
Idea Whose Time Has Come? Washington DC: Migration
Policy Institute, 3.

4. Shafir, G. (Ed.) (1998). The citizenship debates:
areader. Minneapolis: University of Minnesota Press, 316.

5. Bedriy, R. B. (2005). Ukrainian Citizenship:
Constitutional and Legal Norms. Kyiv, 16.

6. Albertini, L. M. (1998). Legal regulation of citizen-
ship in European countries (comparative analyzes). Kyiv, 18.

7. Kopylenko, O. L. (2001). Z istorii zakonodavst-
va pro hromadianstvo Ukrainy. [From history on legisla-
tion on citizenship of Ukraine]. Kyiv: Novyi parlamentsky
instytut, Parlamentske vydavnyctvo, 72.

8. Lotyuk, O. S. (1998). Theoretical bases of insti-
tute of citizenship of Ukraine. Kyiv, 18.

9. Todyka, Yu. M. (2002). Hromadianstvo Ukrainy:
konstytutsiino-pravovyi aspekt [Citizenship of Ukraine:
constitutional and legal aspect]. Kharkiv: Fakt, 254.

10. Surzhynskyi, M. 1. (2009). Citizenship of
Ukraine as legal institute of Constitutional Law. Kyiv, 20.

11. Zakon «Pro hromadianstvo Ukrainskoi Narod-
noi Respubliky» (2 bereznia 1918 roku) [Law on citi-
zenship of Ukrainian Public Republic (2 March 1918)]
(2000). Zbirka normatyvno-pravovykh aktiv z pytan
hromadianstva Ukrainy (1918-2000) [Collection of law
sources on Ukrainian nationality issues (1918-2000)].
Kyiv: Kontynent, 4-5.

12. Zakon pro hromadianstvo Ukrainskoi Derzhavy
(2 lypnia 1918 roku) [Law on nationality of Ukrainian
State (2 July 1918)]. Available at: http://www.hai-
nyzhnyk.in.ua/doc2/1918(08)02.zakon.php Last accessed:
12.02.2018

13. On citizenship of Ukraine. Law of Ukraine on
08.10.1991. No. 1636-XII (1991). Vidomosti Verkhovnoi
Rady Ukrainy, 50, 701. Available at: http://zakon0.rada.
gov.ua/laws/show/1636-12

14. On citizenship of Ukraine. Law of Ukraine
on 18.01.2001. No. 2235-IIT (2001). Official Journal of
Ukraine, 9, 342, 1.

15. Nottebohm Case. Liechtenstein v. Reports
(1955). Guatemala: ICJ, 315.

16. Kivisto, P., Faist, Th. (2008). Citizenship: Dis-
course, Theory, and Transnational Prospects. Oxford:
Blackwell Publishing, 176.

17. Yevropeiska konventsiia pro hromadianst-
vo 06.11.1997 [European convention on nationality

55




Scientific Journal «ScienceRise: Juridical Science»

Ne 1(3)2018

06.11.1997] (2006, 2010). Official Journal of Ukraine,
41, 56, 1917, 2720, 59.

18. Maksymov, S. L. et. al. (Eds.) (2017). Velyka
ukrainska yurydychna entsyklopediia. Vol. 2: Filosofiia
prava [Big Ukrainian Law Encyclopedia. Vol. 2: Philos-
ophy of Law]. Kharkiv: Pravo, 332-336.

19. Holovatyy, S. (2016). Pro liudski prava. Lektsii
[On human rights. Lectures]. Kyiv: Dukh i Litera, 83.

20. Kelsen, H. (1949) General Theory of Law and
State. Cambridge: Harvard University Press, 516.

21. Flournoy, R. W. (1921). Dual Nationality and
Election. The Yale Law Journal, 30 (6), 545. doi: 10.2307/
789226

22. Code civil / Legislation, Musee Criminocorpus
publie le 25 juin 2014. Consulte le 23 novembre 2017.
Available at: https://criminocorpus.org/fr/reperes/legisla-
tion/versions/698/57/dift/pdf/

23. Weil, P. (2011). From conditional to secured
and sovereign: The new strategic link between the citi-
zen and the nation-state in a globalized world. Interna-
tional Journal of Constitutional Law, 9 (3-4), 615-635.
doi: 10.1093/icon/mor053

24. Research in International Law of the Harvard
Law School. The Law of Nationality (1929). American
Journal of International Law, 23, 29.

25. On state service. Law of Ukraine on 10.12.2015.
No. 889-VIII (2016). Vidomosti Verkhovnoi Rady Uk-
rainy, 4, 43. Available at: http://zakon5.rada.gov.ua/laws/
show/889-19

26. Kastoryano, R. (2000). Settlement, Transnational
Communities and Citizenship. International Social Science
Journal, 52 (165), 307-312. doi: 10.1111/1468-2451.00261

27. The Canevaro Case at the Hague (1912). The
American Journal of International Law, 6 (3), 709-710.
doi: 10.2307/2187071

28. Mandelstam, Yu. 1. (1956). Sbornik zakonov
SSSR i ukazov Prezidiuma Verkhovnogo Soveta SSSR.
1938 g. — Iyul’ 1956 g. [Collection of laws of USSR
and edicts of Presidium of Verkhovnoho Soveta USSR
1938 — July 1956]. Moscow: Gosudarstvennoye izdatelst-
vo yuridicheskoy literatury, 64.

29. Kabiradzh, S. (1996). Problemy dvugrazhdan-
stva [Problems of dual citizenship]. Kyiv: OOO Mezg-
dunar. fin. agenstvo, 32.

30. Kabiradzh, S. (1996). Problems of dual citizen-
ship in international law and practical ways of their elim-
ination. Kyiv, 21.

31. Judgment of Court of Justice of the European
Union in case C-40/11 Yoshikazu lida v Stadt Ulm 8 No-
vember 2012 (2012). Available at: http://curia.europa.eu/
juris/liste.jsf?num=C-40/11

32. Vink, M. P, De Groot, G.-R., Luk, N. C. (2015).
MACIMIDE Global Expatriate Dual Citizenship Dataset.
Harvard Dataverse. doi: 10.7910/DVN/TTMZ08

33. Isin, E. F., Turner, B. S.; Isin, E. F., Turner, B. S.
(Eds.) (2002). Citizenship Studies: An Introduction.

56

Handbook of Citizenship Studies. London: Sage, 1-11.
doi: 10.4135/9781848608276.n1

DOI: 10.15587/2523-4153.2018.127354

SPECIFIC CONSTITUTIONAL FRAMEWORKS
FOR THE FUNCTIONING OF CIVIL SOCIETY
IN UKRAINE: FREEDOM OF ENTERPRISE
ACTIVITY

p. 11-17

Sergii Ishchuk, PhD, Associate Professor, Head of De-
partment, Department of Theory and History of State and
Law, National University of Ostroh Academy, Seminarska
str., 2, Ostroh, Rivne Region, Ukraine, 35800

E-mail: ishchyk@gmail.com

ORCID: http://orcid.org/0000-0002-3080-3870

In the scientific article the actual questions of the consti-
tutional and legal provision of individual freedom in the
economic sphere are analyzed. In the course of the study
the content and limits of individual freedom in economic
relations were determined, the essence and structure of
the right to entrepreneurial activity as a legitimate form
of realization of freedom of the person was disclosed, the
problem issues of the constitutionally-legal fixing of indi-
vidual freedom in the economic sphere were revealed.

The study emphasizes the idea that the realization of in-
dividual freedom in the economic sphere is based on the
combination of the phenomenon of economic indepen-
dence of the state and individual freedoms as the basis
of civil society. In this case, the right must determine and
direct the development of civilized economic relations that
promote the freedom and independence of the person. The
limits of individual freedom of a person in economic re-
lations are much broader than the amount of subjective
rights that it grants to the state, since in this case the legis-
lator finds it inappropriate or impossible to fully regulate
the realm of economic freedom. The realization of indi-
vidual freedom through the mechanism of a market orga-
nization in terms of the needs of civil society aims, first of
all, to form the middle class as the basis for the further
development of civil society.

The right to entrepreneurial activity, being one of the eco-
nomic human rights and the form of realization of freedom
in the economic sphere, is also one of the basic categories
of constitutional law. The constitutional consolidation of
the right to entrepreneurial activity actually institutional-
ized one of the central components of the entire mecha-
nism of a market economy. The author notes that the main
problems of the constitutional and legal provision of the
right to entrepreneurial activity are due to the lack of a
systematic approach in the Constitution of Ukraine in fix-
ing economic order.

In this case, the basic constitutional and legal regulation of
the right to entrepreneurship in the process of modernization
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of the Basic Law, in our opinion, requires a change in the
way of normative maintenance of freedom of business and
the definition of the subjective composition of such a right
Keywords: civil society, the right to entrepreneurial activ-
ity, freedom of the person in the economic sphere, market
structure, middle class
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The article is devoted to the mechanism of increasing
the authority of the court, one of the tools of which
are called ensuring the availability of results of court
activities — judicial decisions. The author s vision of the
transformation of the existing concept of openness of the
Jjudiciary and the conditions for the realization of the right
of every person to access judicial decisions are formulated,
in particular, a number of proposals are indicated, aimed
at optimizing the technical and organizational legal
conditions for the functioning of the Unified State Register
of Judicial Decisions.

The author analyzes the current normative provision of
the procedure for publishing a court decision, clarifies the
conflicts of legal regulation and problems of the practice
of law enforcement. Two areas of relations are identified
which arise in the process of providing access to court de-
cisions. The first is external, which is to ensure everyone s
right to access to a court decision. The second ones are in-
ternal, which establish the organizational framework for
the formation and use of the Registry. Research in each
direction allowed the author to formulate a series of pro-
posals aimed at optimizing the mechanism for ensuring
access to court decisions.

Since most court decisions are standard in certain catego-
ries of cases, they are of interest only to a particular territo-
rial community living within the jurisdiction of the court, the
question is whether the decentralization of the Unified State
Register of Judicial Decisions is expedient by introducing
the practice of publishing such decisions on the website of
the courts that adopted them. The Registry should only send
a decision in which in a new way interpretations of the legal
norm that were relevant for the formation of a new jurispru-
dence, or decisions that have a significant social resonance
and may be of interest to a larger audience than a territori-
al community within the jurisdiction of the court.

In addition, all decisions of the Supreme Court are neces-
sarily included in the Register, since its decisions are of a
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provisional nature and influence the maintenance of unifor-
mity of judicial practice, predictability of court decisions. A
number of proposals for improving technical administra-
tion of the Unified State Register of Judicial Decisions

Keywords: court, judicial power, openness of the judicia-
ry, authority of the court, public control, judicial decision,
access to judicial decisions, Register of judicial decisions
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Concept and features of legal custom is an important and
complex problem of contemporary juridical science. At
the same time, unambiguous unified definition of legal
custom can hardly be achieved due to the pluralism of
legal thinking. For formulation the author's definition of
the legal custom, it is necessary to distinguish its features
by dividing them into the main and additional (optional),
and based on the main features to construct the definition
of this concept.

The main features of the legal custom are common to all,
without exception, these customs and additional (option-
al) — those that are present in many legal customs, but
not all. The main ones are the following: established in
practice, normativity, generality, compliance with law,
recognition by society and actual legal validity. Thus, le-
gal custom is established in practice and compliant with
law general rule of a conduct (or its complex), which
has actual legal validity and recognition by society. Ad-
ditional signs of the legal custom complement and ex-
tend the palette of this concept, but are not binding for
its existence.

Optional (additional) features of a legal custom can be
provided a little more than the main ones. This may be
explained by the number and diversity of legal customs.
In particular, they are: justice, rationality, ancientness,
continuity, static, ethnicity, compulsory, sanction, incor-
poration into the system of law, provision of state coercion,
unwritten form, certainty, variability, utility, consistency,
anonymity and collectivity of authorship

Keywords: legal custom, catalog of features, legal norm,
practice, generality, recognition by society
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The concept of “legislation”, which is one of the most fre-
quently used in the texts of current normative legal acts, is
analyzed in the article. “Legislation” as a common term
means the totality (plurality) of legal laws; all the obligato-
ry rules of behavior determined by the state. “Legislation”
as a legal term doesn t have the general single concept and
the legal definition. The main problem of formulating the
definition of the concept of legislation is its elemental com-
position, namely, the question of which normative legal acts
(or possibly other official sources (forms) of law, for exam-
ple, normative legal contracts) are included in it?

1t is pointed that the rules of legislative technique requires
a clear and single definition the legal term. It is stated that
in determining the concept of “legislation” used logical
method of enumerate. The author of the article proposes
an approach to the formulation of the concept of “legis-
lation” with the help of another logical operation - de-
termination of the concept through the genus and species
differences — defining a certain generic (primary) element,
which is common to both the normative legal act and the
normative legal agreement (or for all sources (forms) of
the positive (legal) right)

Keywords: legal term, legislation, normative legal act, in-
ternational contract, system of normative legal acts
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The article highlights the foreign experience of Lithuania
and Georgia in providing public services and ways of its
implementation in domestic legislation. The legal acts reg-
ulating the provision of public services in Lithuania, Geor-
gia are disclosed. The directions of improvement of the leg-
islation of Ukraine on the provision of public services in
the light of foreign experience are offered, namely: round-
the-clock convenient access for all users, especially those
with disabilities or those who work or study abroad, while
maintaining confidentiality; the use of various remote com-
munication channels, which in turn leads to a reduction in
the cost of such a service and to accelerates the timing of
provision of various types of public services to consumers
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and, as a result, to improve the environmental situation
(reducing emissions, paper costs, etc.); provision of public
services in one place («single office», «one windowy, etc.),
which allows to fully satisfy the needs of consumers
Keywords: «single windowy, «single office», electronic
access, implementation, service, public service
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The article is focused on the comprehensive research of
administrative and legal bases for assessing the level of
information security risks in the processes of military
service activities of the National Guard of Ukraine. The
arsenal of methods for analyzing and assessing risks is
outlined, and a scale for assessing the level of risk-situ-
ations. To construct a risk level scale, it is suggested to
use the following information: generalized values of the
coefficients; coefficients based on statistical data on the
performance of the NGU as a whole and units as a whole;
estimates and values of coefficients developed by experts.
As a result of using our proposed modified methodology
for analysis and risk assessment for a specific process of
the SBU of the NSU, we obtain the values of individual
risk factors by its types (lawful, admissible, unlawful) and
the degree of admissibility (justified, unjustified, political,
physical, economic), which are located in within the inter-
val from 0 to 1, and also the value of the general (aggre-
gate) risk factor, which is located in the range from 0 to 3,
since the processes of the SBU of the NSU are simultane-
ously influenced by the law Wow, acceptable, illegal, jus-
tified, not justified, political, economic and physical risk
factors. Attention is accented on problem questions which
arise up on the modern stage of development of the state

Keywords: administrative and legal bases, National Guard
of Ukraine, assessment, level of risk, information security
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There is considered the question of legislative regula-
tion of the procedural status (rights and duties) of a
defender in a criminal proceeding. It was determined,
tpat according to the valid Criminal procedural code
of Ukraine of 2012, proxies of a defender remain insuf-
ficiently regulated, because the separated paragraph,

devoted to this question is absent. Having analyzed
requirements of paragraph 46 of CPC of Ukraine, it
was stated, that rights of a defender are derivative from
rights of a suspected, accused person, whose defense
is realized. According to the author, it is conditioned
by the fact that as opposite to other participants of a
criminal proceeding, a defender cannot participate in
it independently. At the same time such situation in any
case must not influence the distinct fixation of corre-
spondent rights and duties of a defender in the CPC of
Ukraine. The determination and distinct fixation of cor-
respondent rights and duties of a defender in the CPC
of Ukraine will be a guarantee of providing the effec-
tive defense of rights, freedoms and legal interests of a
suspected person by him. Having studied statements of
the CPC of Ukraine, there was determined that the pro-
cedural status of a defender includes several “familiar”
statuses. Especially, from one side a defender has right
of a suspected person, from another one — legal bar-
rister status. Thus, the volume of criminal procedural
rights and guarantees of their realization is essentially
wider in a defender than in a suspected person. It is
proved also by the fact that a suspected person hasn't a
right to sent a barrister inquiry that is realized by a de-
fender for obtaining stuff, copies of documents, infor-
mation, conclusions of experts, conclusions of revisions,
acts of examination from state authorities, local admin-
istration, enterprises, institutions, official and physical
persons. That is why rights of a barrister and suspected
person cannot be identified by volume

Keywords: criminal proceeding, procedural status, de-
fender, barrister, defense side, duties, rights
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