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YAK 930.85 ManoxoH OneHa IBaHiBHa
KaHOugaT iCTOPUYHUX HayK, AOLEHT
Kacheapw Teopii Ta icTopii gepxasu i npaea
KuiBCbKOro HaLioHarnbLHOro yHiBepcuTeTy
KynbTypu i MUCTELTB

FEHE3UC NPAB NIOAWHU B ICTOPII
NMONITUKO-NPABOBOI IYMKU CBITY TA YKPAIHU

Y cTaTTi aHani3ylTbes NpaBa NoAMHN SIK Hayka, TO6TO sik cucTeMa HPUANYHUX 3HAHb, KOHLEMNUi | JOKTPUH Npo
BWHUKHEHHS, PO3BUTOK i Cy4acHWUA CTaH MOXITMBOCTEN MHOAVHM, L0 3YMOBIIEHO 3MIHOK BiAHOLLEHHS 00 Hel 3 6oKy aep-
)KaBW, BU3HAHHA MIOAMHN HAaNBULLIOK COLanbHOK LiHHICTIO, iHTepecaM SKOi MOBUHEH MiaNOpsAKOBYBATUCA BECh AepXa-
BHUWI YCTPIl, cucTema Ta AisiNbHICTL OpraHie Bnagu. 3asHayeHo, Wo npasa NoaunHn — Lie npobrema 3aranbHoro ictopu-
YHOrO, couianbHOro Ta KyrnbTYPHOro PO3BMTKY BCbOro NiI0ACTBA.

Knroyosi crnosa: npaea nognHKU, cuctTema topuanyHnX 3HaHb, AepXXaBHUA YCTPI, OpraHu Briagu, couianbHuin Ta
KyNbTYPHUIN PO3BUTOK.

ManoxoH EneHa UeaHoeHa, kaHOuOam UCmMOpuYecKUx Hayk, douyeHm kaghedpbi meopuu U ucmopuu 2ocy-
Oapcmea u npasa Kuesckoz2o HayuoHarnbHo20 yHuUgepcumema Kyrnsmypbl U UCKyccme

FeHe3nc npaB YenoBeka B MCTOPUU NONIUTUKO-NPaBOBOMN MbICNIM MUpa 1 YKpauHbl

B ctaTbe aHanu3mpyloTCA NpaBa YerioBeka kak Hayka, TO €CTb Kak cucTeMa topuMan4eckuxX 3HaHWM, KOHLEenumn o
BO3HWKHOBEHWM, Pa3BUTUN U COBPEMEHHOM COCTOSIHUM BO3MOXXHOCTEN YernoBeka, YTo 06YCroBNeHO CMEHOW OTHOLLEHNS
K HEMy CO CTOPOHbl rOCyAapCTBa, NMPU3HaHWEM YenoBeKa HauBbICLLENW COLMAanbHOW LIEHHOCTbIO, MHTepecaM KOTOPOW
OOIMKEH NOAYMNHSATLCS BECb OCYAPCTBEHHBIN CTPOK, cucTeMa M AesTernbHOCTb opraHoB Bnacti. O603HayYeHo, YTo npa-
Ba YenoBeka — 370 Npobrnema oBLLErO MCTOPUHECKOTO, COLIMANbHOMO U KyIbTYPHOIO pasBuTUSt BCEro YENoBeYecTBa.

Knroyessie crioga: npaBa YernoBeka, CUCTeMa IOPUANYECKMX 3HAHWIN, roCyAapCTBEHHbIA CTPON, OpraHbl BNnacTtu,
coumanbHoe 1 KynbTypHOE pa3Butue.

Malozhon Olena, candidate of histirical sciences, Associate Professor of Theory and History of State and Law,
Kyiv national university of culture and arts

Genesis of human rights in the history of political and legal thought of the world and Ukraine

In the article Human rights as a science, that the system of legal knowledge, concepts and doctrines about the
origin, development and present state of human capabilities, rather booming in recent years in Ukraine. This is a change
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in relation to the rights of the state, the recognition of human highest social value, which interest shall be subject to all
state system, and the system of government bodies. However, human rights — a problem that did not arise recently, a
problem common historical, social and cultural development of all humanity.

Modern catalog of human rights, which is fixed in international legal documents reproduced in the national
legislation of States — the result of historical development of standards and standards that have become the norm of
modern democratic society. There is every reason to believe that the whole historical development of mankind is
associated with changes in ideas about human rights. The cultural progress of society in general is impossible if it does
not introduce anything new in the status of a person if the person does not get with each new stage of development more
freedom. Even if the law is limited class, but they still expanding from one socio-historical formation to another. As some
authors rightly point out, the ancient servant is more free than the original savage medieval fortress freer servant b-
ourgeois society created the conditions for a formal freedom of all members of society, and this can not but agree.

Before modern scholars is the problem of further development of ideas, views that have been accumulating for
centuries and millennia. However, modern approach to human rights is impossible without careful study of the historical
aspects of the formation and development of human rights and freedoms.

The primitive system mistakenly believe the "golden period of mankind", which supposedly there is complete f-
reedom and individual rights are not breached. Since | can not agree because that would break if human understanding
and as such did not exist. The primitive system characterized by so-called "mononorm", ie rules which can not be
classified as rules of religion, morality and common law — a rule are formed on the basis of habits that caused
reasonableness of certain conduct which is useful to the individual only in extent that it is useful for family, tribe. These
rules have never given the advantages of one over the other member of the genus, ie conventional fixed "original
equality", but the essence of equality is the lack of freedom, as the person fully absorbed by society, individual
livelihoods rather rigidly regulated. In "mononorm" right kind of membership represented a downside duties as the
original individual had separated, enlightened self-interest, other than the interests of the family. Therefore, during the
primitive community can talk only about the presence of certain mythological ideas about man and his rights.

The beginning of theoretical concepts and research associated with the name of Socrates, who defended the
principles of individual freedom and autonomous individual. These ideas found their continuation in the works and r-
ethinking his pupil Plato, who said: "Justice is that every man and made his way that no one was a stranger and did not
lose her." Plato's views were too radical even, given the project its ideal state in which there is no private property and
division of people into slaves and free, and it went further and for the first time recognized the equality of men and
women. In terms of the idea of equality views of Plato were certainly progressive, however, against the strictly organized
public life was lost the idea of self-worth and uniqueness of the individual.

The idea of forming a coherent philosophical concepts about man, his rights and freedom belongs to Aristotle,
who argued that man — this being a political, social. He was developing fundamental categories, concepts that form the
basis of modern thinking. First, the doctrine of distributive justice — which includes the distribution of all benefits for p-
eople of their ability, in proportion to the contribution to the common cause urivnyuyuchu and fairness when it comes to
equality before the law, equality between equals (the issue of crime and punishment, reparation , civil agreement). This
principle is almost unchanged as the basis of most modern legal systems. Really, can not be completely equal to each
other, people with different levels of education or with regard to their health status, age, and therefore if anything
distribution (power, rewards) are taken into account their personal characteristics and abilities, but when it comes to
protect their natural rights, they should be the same for all.

Keywords: Human rights, legal knowledge system, political system, government, social and cultural development.

HogiTHSA icTopia XXI cT.03Hauuna ronoBHi KOHLENTYyarnbHi 3acagu Ha LWnsaxy po3tynoBu He3anexHoi
YKpaiHcbkol AepxaBu. B umx ymoBax opraHu gep)kaBHOi Bnagu i MicLueBOoro camoBpsilyBaHHs MOCTIMHO MO-
BEPTAKTLCA A0 NUTaHHA NpaBoBoi KynbTypu. OcobnMBO BOHU € akTyarnbHUMM Ha CydacHOMY eTani nepexoay
YKpaiHn 0o AeMOKpaTUYHOI NPaBoOBOI CUCTEMMU, SKa IHTErPYETbCA B €BPOMNENCHKMI NPOCTIP 3 XapakTepHO
A9 HbOro BMCOKOKO NMPAaBOBOK KyNbTYpPOIO.

Cy4dacHui katanor npae fnoguHW, KM 3adikcoBaHW B MiXXHapOOHO-NPaBoOBUX OOKYMeHTax, Bif-
TBOPEHWI B HaUiOHaNbHOMY 3aKOHOOABCTBI AepXaB — Lie pe3ynbTaT iCTOPUYHOro CTAHOBMNEHHS eTaroHiB i
CTaHapTiB, Ski CTanu HOPMOK Cy4acHOro AeMOKpaTUYHOro cycninbcTea. € BCi NigcTaBu CTBEPAXKYBATH, LLO
YBECb iCTOPUYHUIA PO3BUTOK MOACTBA MOB'A3aHMI 3i 3MiHOK yABMEHb NPo npaea noauHu. KynbTypHui npo-
rpec cycninbcTBa B3arani € HEMOXIUBUM, AKLLO BiH HE BHOCUTb LLOCb HOBOIO Y CTaTyC NMOAMHU, SKLO ocoba
He OTPUMMYE 3 KOXXHOK HOBOK CXOAWMHKOK PO3BUTKY AogaTkoBi cBoOoAW. HaBiTb siKWO npaBa € knacoBo 06-
MEeXeHUMU, ane Bce 0OQHO BOHW PO3LUMPAIOTLCS Bid OAHIET CYCNiNbHO-ICTOPUYHOI chopmMaLii 40 iHLOI.

MpocTexuntn npasa MANHU SK HayKy, TOBTO SK CUCTEMY HOPUANYHWUX 3HAHb, KOHUEMNUIN i JOKTPUH
NPO BUHUKHEHHS!, PO3BUTOK i Cy4aCHWIA CTaH MOXIMBOCTEN MIOAMHN MPOTSArOM OCTaHHIX POKIB B YKpaiHi.

BignosigHoO 40 LbOro NocTaBneHi Taki 3aBOaHHS:

— PEKOHCTPYOBaTW ICTOPUKO-TEOPETUYHI acnekTn Npas NIOAMHN B YKPaiHi NPOTArOM OCTaHHIX POKiB;

— 3’AcyBaTu BMMvB MpaBs MoguHN Ha PopMyBaHHS HOpMaTMBHO-NPaBoBol 6a3un cyyacHoi YKpaiHu;

— BMU3HA4YMTW MicLie Npas MANHU B CyYacHiln He3anexHin ykpaiHCbKin gepXasi.

O6’ekTOM JOCHIIKEHHSA € BUHUKHEHHS!, PO3BUTOK i Cy4aCHUIW CTaH MOXMMBOCTEN NIOOUHN.

MpeameTom OOCNIOKEHHS € NpaBa MNoAuHK siK 3acib NpaBoBOro perynoBaHHA colianbHUX BiQHOCKH
y CyCninbCTBI.

XPOHOMOriYHi pamKu SOCHIOXKEHHS BU3HAYAOTLCS iICTOPUYHUM NEPIOAOM CTaHOBMEHHS MpaB MoAnHU
y CyCninbCTBI.

TeputopianbHi pamkn OOCAIOKEHHS OXONMOTh iICTOPUYHY TEPUTOPID YKpPaiHCbKMX 3eMernb Ta Cy-
YacHoi YkpaiHu.
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MpaBa NAnHKU K Hayka, TOBTO SK cucTeMa IPUANYHUX 3HaHb, KOHLENUIN i AOKTPUH NPO BUHUKHEH-
Hsl, PO3BMTOK i Cy4acHW CTaH MOXIMBOCTEN NIOAMHN, 4OCUTb OYPXIMBO PO3BMBAETHCA NPOTArOM OCTaHHIX
pokiB B YkpaiHi. Lle 06yMoBneHO 3MiHOK BigHOLLEHHSA 00 NIOAMHM 3 BOKY Aep)KaBu, BUSHAHHA NOAUHN Hait-
BUMLLIOKO COLianbHOI LiHHICTIO, iIHTEpecam siKoi MOBMHEH NigNopsaKkoByBaTUCh YBECH AemKaBHUI naf, cucte-
Ma Ta OianbHICTb opraHiB Bnaau. MNMpoTe, npaea noanHu — Le npobrnema, sika He BMHUKNA HeELWo4aBHoO, Le
npobrieMa 3ararnbHOro iCTOPUYHOro, couianbHOro Ta KyrnbTYPHOro pO3BUTKY YCbOro NoacTBa.

Cy4yacHun katanor npae fnoguHW, KM 3adikcoBaHU B MiXXHapOOHO-NPaBoOBUX OOKYMeHTax, Bif-
TBOPEHWI B HaUiOHaNbHOMY 3aKOHOOABCTBI AepXaB — Le pe3ynbTaT iCTOPUYHOro CTaHOBMNEHHS eTaroHiB i
CTaHdapTiB, ski CTanu HOPMOK Cy4acHOro AeMOKpaTUYHOro cycnifnbeTea. € BCi NigcTaBu CTBEPAXKYBATH, LLUO
YBECb iCTOPUYHUIA PO3BUTOK MOACTBA MOB'A3aHWI 3i 3MiHOK YABMEHb NPo npaea noauHu. KynbTypHui npo-
rpec cycninbcTBa B3arani € HEMOXIUBUM, AKLLO BiH HE BHOCUTb LLOCb HOBOIO Y CTaTyC NMOAMHU, SKLO ocoba
He OTPUMMYE 3 KOXXHOK HOBOK CXOAWMHKOK PO3BUTKY AogaTkoBi cBoOoAW. HaBiTb sKWO npaBa € knacoBo 06-
MEeXEeHWMU, ane BCe OOHO BOHW PO3LUMPSATLCH Bif OAHIEI CycninbHO-icTOpMYHOI hopmauii 4o iHwoi. Ak
cnpaBenvMBo BKasyloTb Aesiki aBTOPW, aHTUYHMI pab € BinbLl BiNbHWUM, HiXX NEPBICHUN AWKYH, CepeaHbOBIY-
HWIA Kpinak BiNbHiWWA 3a paba, BypKyasHe CycninbCTBO CTBOPWUIO YMOBW Ans bopmanbHOi ceBoboam ycix
YneHiB CycninbCTBa, i 3 UMM HEe MOXHa He NoroAnTUCh.

Mepen cyvacHMMK BYEHUMM CTOITb Npobnema nogansLoro po3BuTKY igen, nornagis, Wwo éynu Hako-
NMUYEHHI NpoTarom 6araTtbox CTONIThb | TMCAYONiTh. NpoTe, cydacHu nigxig Ao npae NANHU € HEMOXITUBUM
6e3 yBaXXHOro BUBYEHHS iCTOPUYHUX acneKTiB CTAHOBMEHHS Ta PO3BMTKY Npas i cBoOOA NIOANHW.

MepBiCHOOBLLMHHWIA Na NOMUIKOBO BBaXalOTb "30M10TUM NEPIOAOM NOACTBA", B AKOMY HiOUTO icHyBana
noBHa ceoboza i He nopyLlyBanuch npaea ocobu. 3 LM He MOXHa NOroAMTUCh, OCKINbKY Lo Byno nopyLuyeaTy,
AKLLIO | PO3yMiHHA MpaB, sIK Takux He icHyBaro. MepBiCHOOOLLMHHMI Naf XapaKTepuayeTbCa HAsBHICTIO Tak 3Ba-
HMX "MOHOHOPM", TOBTO HOPM, SIKi He MOXYTb BYTV KBanidikoBaHi ik HOPMKM penirii, Mopani, 3BU4aEBOro Npaea —
Le npaevna, chopMoBaHi Ha 3acagax 3BUYKW, LLO 0OYMOBIEHA AOUINBHICTIO NEBHOI NOBEAIHKA, SIka € KOPUCHOH
ONsl OKPeMoi 0COBUCTOCTI NWLLE B TUX MeXaXx, B IKUX BOHA KOpWCHa Ans pogy, nremeHi. Lli Hopmu Hikonu He aa-
Banu rnepeear OQHOro YneHa poady Hag iHWKMM, TOOTO 3akpinntoBany YMOBHY "MepBiCHY PIBHICTL", ane CyTb Ljel
PIBHOCTI nonsrae y BiACyTHOCTI cBOHBOAM, OCKINbKN NHoAUHA LiFTKOM MOMMHAETLCS CyCMiNbCTBOM, XUTTELISAMNBbHICTL
iHOMBIOA LOCUTBL XKOPCTKO perfiaMmeHToBaHa. Y "MoHOHOpMax" npaBa 4neHis pody npeactaBnsanm coboto 3BopoT-
Hi1 Gik 0O0B'A3KIB, OCKiNbKV NEPBICHWI IHAMBIA HE MaB BiggineHoro, yCBiAOMIIEHOroO BNacHOro iHTepecy, BiagMiHHO-
ro Big iHTepeciB pogy. Tomy y nepiog, NepsBiCHOOBLLMHHOIO Nagy MOXHa BECTU MOBY NLLIE NPO HAsABHICTb NEBHUX
MichonoriyHux ysiBneHb Npo nioduHy Ta ii npasa [8].

3apogkeHHs ycBigoMreHol igel npas NoavHU NOB'A3y0Thb 3 NepiogoM 5-6 CT. A0 H.e., 3 eNOX0 Po3-
KBiTY cTapogasHix nonicis (AdiH, Pumy). Xoda Bxe y |l TUC. 4o H.e. y nepioa, Tak 3BaHOI "roMepiscbkoi [pe-
LiT" WMPOKO BXMBalOTbCA Taki NOHATTS, 9K "gike" — npaBaa, cnpaeennmeicTb, "TiMe" — ocobucta yectb. Mo-
ABY idei npaB MOAMHKU TICHO MOB'A3YIOTb 3 MPUHUMNaMKU rPOMadsHCTBa, ki 3apogunucb B CTapogasHiin
peuii Ta 3 3apoakamu igen gemokpartii. 3aCHOBHMKOM MOMipKOBaHOI LIeH30BOI AeMokparTii BBaxatoTb Cono-
Ha. 3okpema, Bxe y Yl cT. o H.e. ConoH po3pobuB i 3anpoBaanB KOHCTUTYLO, B sKi HAMaraBcsi 3aKpinnuTu
iael NpUTArHeHHA o0 BiANOBIAANbHOCTI AepXaBHUX YMHOBHUKIB [15].

MoyaToK MOHATINHO-TEOPUTUYHOrO AOCHIMKEHHS MOB'A3yl0Tb 3 iM'aM CokpaTta, AKMi BiACTOIOBaB
NPUHLMNKW iHAMBIAYanNbHOI cBOBOAM | aBTOHOMHOI ocobucTocTi. Lli igei 3Hanwnm cBoe NpOAOBXKEHHS | nepe-
OCMUCREHHS B Mpaudax Moro yyHa MNnatoHa, sk 3a3HadaB: "CnpaBeanueicTb nonsrae B TOMy, o6 KOXeH
MaB i pobuB CBOE Tak, W00 HIXTO HE MaB YyXKOro i He BTpadaB csoro". lNMornsan MNnaToHa HOCUNKU HaBiTb
HaATO paguKanbHUA XapakTep, SKWO 3BaXKaTW Ha MOro NPOEKT idearnbHOi Aepxasw, B Akl BiACYTHA npusat-
Ha BnacHicTb i nogin nogen Ha pabis i BiNbHMX, NPUYOMY BiH MILLOB Lle Aani i Bneplwe BU3HaBaB PiBHICTb
YyonoBika i XiHk1. 3 ToukM 30py igei piBHocTi norngau MNnatoHa Oynv 6e3yMOBHO NPOrpecMBHUMM, NPOTE, Ha
TNi CyBOPO 30praHi3oBaHOro AepXXaBHOMo XUTTSA BTpadvanach ifes camoLuiHHOCTI Ta HEMOBTOPHOCTI MOACHKOI
ocobucTocTi [1].

loes doopMyBaHHA LinicHOT ¢hiNnocodCbKoi KOHLENUIT LWOoAo NoanHy, i npaB i cBOOOAM HaNeXuTb
ApucToTento, Skuin ob6rpyHTOBYBaB LLO MoguHa — Le icToTa noniTnyHa, cycninbHa. Hum 6ynun po3pobneHHi
OCHOBOMOSOXHI KaTeropii, NOHATTS, WO CKMagaTb OCHOBY Cy4YacHOro npaBopo3yMiHHA. [lo-neplie, ue
BYEHHS NPO CNpaBeanmBIiCTb PO3Noginbyy — nig KoK Po3yMieTbCs po3nodin ycix 6nar gna niogen 3a ix 3gi-
BHOCTAMMK, NPOMOPLINHO BKNagy Yy 3ararnbHy crpasy i cnpaBeanmBiCTb YPiBHIOOYY, KONM MOBa inae npo pis-
HICTb Nepen 3aKOHOM, PIBHICTb MK PiIBHUMUW (MUTaHHS 3MI04MHY | MOKapaHHs, BigLIKOAYBaHHSA WKOAW, LUMBINb-
Ho-npaBoBi yroawn). Llen npuHuun mamke B HE3MIHHOMY BUIMSAI NOKNaAeHUA B OCHOBY BiNbLUOCTI Cy4acHMX
npaBoBux cucteM. [incHo, He MoXyTb ByTu abComnTHO PiBHI MiX coboto nan 3 pisHNM piBHEM OCBITU, abo
3 BpaxyBaHHAM iX CTaHy 340pOB'd, BiKy, i BiANOBIAHO Yy BMNaAaKy poanoAiny 6yab-yoro (Brnagu, BuHaropon)
BPaxoBYlOTbCS X 0COBMCTI BNACTMBOCTI i 34iOHOCTI, ane konn MoBa ae Npo 3axucT X NpMpogHMX npae, TO
BOHW MOBWHHI ByTW ogHakoBUMK Ans Beix [4].

IcTopyyHO NepLUolo iNnocodCcbKo-NPaBoOBOI KOHLIENLieo nibepaniamy i npaBoBoro iHAMBiayaniamy
cTana goktpuHa Enikypa, skuid LeHTpOM CBOET eTuku BBaxas noaunHy. Ceoboga noauHu nonsgrae y ii Bnac-
Hiln BigNOBIAANbHOCTI 3@ PO3yMHUI BUBIp CBOroO CTUIMIO XUTTS, Tak, W06 peanbHO 3a40BOMbHATM CBOI NoTpe-
Ou i Npy LbOMY He 3aBaxaTu iHWKM. MeTa X aepxasu, Ha Aymky Enikypa, B Tomy, 06 3abe3neynTn B3aem-
Hy 6esneky niogen, He CNPUYMUHATU LIKOAW NodbMUM oAuH ofaHoMy. EnikypiBCcbka OOrosipHa TpakToOBKa
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AepxaBu po3yMie piBHICTb, CBOBOAY i He3anexHiCTb Noaen i B CBOIN CyTi BiQTBOPEHa y NpaBoBUX cUCTEMaX
BinbLIOCTi cydacHux 3axigHux gepxas [14].

MoHATTA rymaHiaMy BBaXKaloTb BUKIIOYHO €BPOMNENCHKMM BUTBOPOM i HaabaHHsAM. MNopsag 3 TuM B ne-
BHUX TpaguuinHux cycninscteax (CtapogasHin Kutan, |Haig, asiaTcbki umBinisauil) naHyBas i naHye Aoci cu-
CTEMOLEHTPUCBKUIA Nigxiad, Ae Aep)kasa NignopsakoBye CBOIN BOMi YCiX NiggaHWX, NepeTBOPIOYN NIOOUHY Y
BMKOHaBLs AepxaBHoi Bofi, Wwo 6yno obyMoBNEHO iCTOPUYHO i TOMY HE MOXHa BBaxaTu Taki nornsgu no-
MUMKOBUMW Yn BigcTanumu. lNpuyomy, Takui nigxig B NEBHiN Mipi € npuTaMmaHHUM i AN cXigHOCMNOB'AHCLKMX
Aepxas, B AKX ponb poay, Aepxasu 3aBxan byna gocuts Bucokoto [13].

3HayHy ponb B NPOLECi CTaHOBIEHHS YHiBEPCanbHUX MOHATL MpaB MOAMHN Bidirpano XpUCTUSHCTBO,
afxe 3rigHo 3 Uieto penirieto "yci noau piBHi, sk AiTn FocnogHi", i came XpUCTUAHCBKOK penirieto Byno ocTa-
TOYHO YiTKO ChopMyrnbOoBaHO "30M0Te NpaBuno” noeefiHkM — "k 6axaeTe, Wob 3 BaMM NOBOAMIMCE NOAM,
Tak nosofdbTechb 3 HUMHK | BU" (HoBuiA 3aBiT. €saHrenie Big MaTdes. 5:12-5:44). B 6yab-akomy Bunagky no-
OVHa B XpUCTUSHCTBI 30epirae CBOK LHHICTb | 3HAYUMICTb, | HaBiTb NEBHY cBOBOAY BUOOPY, O HE XapakTe-
PHO AN iHWKX penirin. Tak, iHgyCcbKka peniria cnpsiMmoBaHa Ha 3HEOCOBEHHA NIOOMHK, SKa B LiNoMy nigno-
PSAKOBYETHCA Briagi Kactu, AeTarnbHO perriaMeHToBaHuM npasunam nosefiHkn. MycynbmaHcbka peniris
CTaBWUTb 3a MeTY, B nepLuy Yepry, 3abe3nedynTtu 3aranbHi iHTepecu "npasoBipHMX", iHOMBIA NiQNOPSOKOBYEThL-
Cs icnaMcbKoMy CycninbCTBY i nuLe rnoro iHTepecam [10].

Cnig 3a3Ha4MTy, WO B yMOBax HOBOrO Yacy NPOAOBXYE AOCUTb OYpXNMBO pO3BMBATUCH KOHLIENLs
NPUPOOHNX NpaB MIOAMHKU, 30KpeMa, B psdy TakuMx npaB Ha nepliomy Micli CTOITb NPaBO Ha CBOE XUTTH,
csoboay, piBHICTb Ta ManHo (BracHicTb) [9].

Baxnveum eTanom y po3BuTKy npas NMiogvHU ctanu bypxkyasHo-gemokpaTtuyHi pesontouii XVII-XVIII
CT., SKi BUCYBanu He nuLle LWMPOKUIA Nepernik npas MoAauHK, ane i 3aranbHi npuHumMnu csoboau i hopmans-
HOT PIBHOCTI, L0 cTanu 3acagamu yHiBepcanbHOCTI NpaB MoanHW. BOHM 34iMCHMNM BENUYE3HMI BNNMB i Ha
XapakTep OepXXaBu, OCKiNbKM BUCTyNnanuM obmMmexysadeM ii BCEBNaAHOCTI, 3BINbHWUMN MNOUHY Bif, 3aMBOI ONikK
Aepxasu Ta Ti BnagHux cTpykTyp [6].

loes 3aranbHOI PiIBHOCTI N0Aen NOCMigOBHO Bi4TBOPIOBanach B TakUMX OOKyMeHTax, gk Benuka Xap-
Tia BonbHocTen 1215 p. — nepLnii NPaBoBUN JOKYMEHT, B HbOMY MICTATBLCA CTaTTi, CIPsMOBaHi Ha obme-
XeHHS cBaBinns YnMHoBHUMKIB. CT. 39 nepegbavae 3acTOCyBaHHSA NoKapaHHS BiflbHUX He iHaKLe, siK 3a BUPO-
KOM piBHUKX i 3a 3aKkoHOM Aepxasu. NeTuuis npo npaea 1628 p. i Habeus Corpus Act 1678 p. 3acTocyBanu
MOHATTS HELOTOPKaHOCTI 0COOMCTOCTI Ta nNpe3ymnuii HeBMHyBaTOCTI. binb nNpo npaesa 1689 p. BcTaHOBUB
cBobopfy croea, NpaBo Ha 3BEPHEHHS NigAaHuX 3 NeTulieto oo kopons [16].

JocuTb BypxnMBO NpoLiec HOPMaTUBHOIO 3akpinneHHs npas noavHu Binbyeascsa y CLUA. Oeknapa-
uis HesanexHocTi CLUA 1776 p. — AOKYMEHT, B koMY BriepLue Gyna cpopmynboBaHa iaesa HeBia4vyXyBaHOCTI
npas nogvHu. Lle 6yB nepwmnii odilinHUn OOKYMEHT, SKild 3aKpinuMB NpaBoO Ha XUTTH, cBoboay, BNacHiCTb
Towo. bine npo npaea 1791 p. BHic nonpasku Ao KoHctutyuii CLUA 1787 p., B IKMX 3HA4YHO PO3LUUPUB Nepe-
nik npae. noguHu [17].

dpaHuy3bka aeknapadia npae nwoanHy i rpomagsHuHa 1789 p. — nepenik npas i cBoboa, Aki 6ynu
nporonoLueHi hpaHLy3bKoto geknapalieto Habye cBiTOBOro aHadyeHHs [19].

Mopanblunii HOPMaTUBHWUIA PO3BUTOK IHCTUTYTY NPaB NOAMHN NOB'A3aHniA 6e3nocepenHbO 3 PO3BUT-
KOM MiXXHapOAHOro npasa i NPUNHATTAM pAAy MiXKHapoOHWX OOKYMEHTIB, AKi i BU3HAYMNN OCHOBHI MPUHLIMNK
NpPaBOBOro CTaTycy 0cobu i MiHiManbHWUA obcsr TMx npae | cBoboa, AKi MalTb BU3HABATUCS | rapaHTyBaTuCs
KOXHO Aepxasoto [3].

Omxe, NpaBa MIOAMHU NPONLLNK WAAX Big MidoNnoriYyHUX ysaeneHb Yyepes igeil dinocodis i topucTis o
CBOr0 HOPMaTUBHOIO 3aKpiMfeHHs y NpaBoBUX Axxepenax [5].

loei Bu3HaHHA npae i ceBoboa noguHK, 6esnepeyHo, Bynu npuTamMaHHi i ykpaiHCbkuin dpinocodil Ta
3HaWLLNN CBOE MPOOOBXKEHHS B ICTOPIT YKpATHCbKOro KOHCTUTYLioOHani3my [7].

OkpeMi ysiBNeHHA Npo npasa MauHU 3a3HavaloTbes B Takux mxrepenax, gk "Pycbka npaega”, "Crioso
npo 3akoH i 6narogatk”, "MoByYaHHs Bonogumumpa MoHomMaxa", nisHiwe y JIMToBCbKOMY CTaTyTi 3aKpinmorThes
inei piBHOCTI BCix nepep 3akoOHOM, OCOOUCTOI BiAMNOBiAanbLHOCTI, 3aXM1CTy Npas NMioanHu 3 6oky aepxasu [11].

MepLwi cnpobu npaBoBOI pernameHTauii npaB OKPeMMX couianbHUX rpyn B YKPATHCbKUX KOHCTUTYLIRN-
HUX akTax gouinbHo npointoctpysanu cT. 11 KoHctutydii MNMununa Opnuka 1710 p., B SKi BCTaHOBMIOBaNucb
i oronowyBanuck Npasa BAiB KO3akKiB, XHIX OPY>XUH Ta giTen-cupit [12].

3a pagaHcbkni nepiod ykpaiHCbKoOT AepxaBHOCTI Byno npuiHATO 4 koHcTuTyuil (1919, 1929, 1937 Ta
1978 pp.), AKi TUM YM iHLIUM YUMHOM BiATBOPIOBANU ideto Npas MAMHKU, NPOTe, HEe BpaxoByBariv MbKHAPOLHI
CTaHOapTW, 30KpeMa, NOroXeHHSs Npo Te, L0 OCHOBOK cBOOOAM 0COBUCTOCTI € NpaBo NpMBAaTHOI BracHocTi [2].

MpaBea i cBOGOAN NOAUHM | TPOMAASAHUHA € OCHOBOMOMNOXHOK YACTMHOK YMHHOI KOHCTUTYUIT YKpai-
HW i pO3rNagaloTbCA BOHU HE AK AapOBaHi AepXaBok CBOIM rpomMagsHam, a gk Taki, Wo HanexaTtb NoAnHI
BiJ HAPOOKEHHS, iICHYIOTb He3arnexHo Bif AiSNbHOCTI AepXaBu Ta € HEBIAYY>XYBaHUMU Ta HENOPYLUHUMW.

Ha cyyacHomy eTani icTOpM4HOro po3BuUTKY Mig npaBaMu NIOAUHA MU PO3YyMIEMO NMEBHi HOPMAaTUBHO
CTPYKTYPOBaHi MOXIMBOCTI, BNACTMBOCTI i ocobnmneocTi OyTTa ocobucTocTi, siki yocobnooTb i cBoboay i €
HeBig'€MHUMM | HeOBXigHUMKM cnocobamm | ymoBaMu i XUTTS, Ti B3aEMOBIOHOCKMH 3 CYCMiNbCTBOM, AepXKa-
BOIO, iHWIMMK iHAMBIAamK. [poTe, npouec po3BUTKY NpaB NognMHN HesaBepLlueHun. MoxHa cnogisaTuce, WO
PO3BUTOK NtoACTBA | Hagani 6yge NTY No WnsAxy NOCTIVHOT yBarn Ao NoauHK, ii npae i ceobog.
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CyyacHuin eTan po3BUTKY YKPATHCLKOrO CyCnifnbCTBa i AepXaBu MoXe OyTU oxapakTepusoBaHUn sk
TpaHcopMaLiiHUiA, Y SKOMY HasiBHI OBi TeHAEeHLUiT PO3BUTKY: NparHEHHs CTBOPEHHS rPOMaasaHCBLKOro cycni-
NbCTBa Ta 3abe3nedyeHHss MakcManbHOI peanisadii npas i cBo60oA NIOAMHU 11 rpoMaasaHuHa. Y 3B’A3Ky 3 LM
3aroCTPIETLCA akTyanbHICTb AOCAIIKEHHS npaB NMI0AUHU AK PyHOAMEHTanbHOI LiHHOCTI rpOMagsHCLKOro
cycninbCTBa, 0COBMMBOCTEN peanisaLii ocTaHHiIX, NPaBoOBOI akTUBHOCTI HOCITB npas. lNpu LUboMy nocTae no-
Tpeba y BMAINEHHI OKpEMUX aKCionoriyHMX BracTUBOCTEN, NpUTaMaHHUX NpaBam NOAuHW, ski Bigbvusanu 6
NOB’AA3aHICTb OCTaHHIX i3 AyXOBHUMW CKIMagoBMMU CYCninbCTBa, BKIIOYEHHS Y CUCTEMY LiiHHOCTEN, 9K Ha 3a-
ranbHocouianbHOMY, TaK i Ha iHAMBIgyanbHOMY piBHI. Lie 3ymoBroe HeOBXigHICTb PO3LLMPEHHSA HayKOBUX
ysiBfieHb Npo npaBa NioAnHU, 3aCHOBaHMX Ha NOABIMHOCTI X MoparbHO-NPaBoBOi NPUPOAM, CMiBBIgHOLIEHHI
3aranbHocouianbHMX Ta PUANYHMX acrnekTiB y npaBax.

3anposagkyBaHWI Nigxia AacTb 3MOry no-HOBOMY 3BEPHYTUCH A0 PO3B’SA3aHHS iCHYHOUYMX npobremM
npaBoBOi peanbHOCTi. ViaeTbes, 3okpema, Npo npobnemn mexaHiamy peanisauii Ta 3axvcTy npas i cBo6og,
NIOANHU 1 rpOMasiHUHA; NPaBOBOrO perynoBaHHA B3aEMOAIT Ha3BaHWX MpaB 3 iIHCTUTYLISIMU rPOMadsiHCbKO-
ro cycninbCTBa; ChiBBIQHOWEHHS YHiBEPCAnbHOro Ta KynbTYypHO-OCOBNMBOro y npasax; NpaBoBOi KynbTypu
Ta NPaBOCBIAOMOCTI, Yepes ki NepenoMioTLCA 00’ EKTUBHI LIIHHICHI BIAaCTUBOCTI NpPaBOBOI AiNCHOCTI B Lii-
nomy i Npas NIOANHU 30Kpema.

B ymoBax mMeTogonoriyHoro nwopaniaMy cydacHol IopuUCnpyaeHUil, 3anyvyeHHs JocBigy 3apyOBiKHMX
npaBo3HaBLiB y cdepi JocniaXeHb rPOMaAsHCLKOrO CycninbCTBa i NpaB MAMHK, NOCTae 3aBOaHHs nepe-
FMAHYTWU OCHOBHI MUTaHHSA LWOQO0 Micus npaB NoguHM y npaBosi cuctemi. OcobnumeBo ue CTocyeTbesa peani-
3auii Ta 3axucTy npaB, a TakoX AesKUX acneKTiB Y BU3HAYEHHi 3MICTy npaB NIOAUHM B LifIOMY, OCKINbkU pa-
OSHCbKOIO HayKoK po3rnsganucs | BUHOCMIIMCA Ha MepefHin nnaH  couianbHO-eKOHOMIYHI  npaBa,
AeknapyBanocs iX 34iCHEeHHS Npu BiACYTHOCTI pearbHOi MOXIMBOCTI BUKOPUCTAHHS, OOMEXEHHS BTpYyYaH-
HS Aep)kaBu Y NPOCTip, OKpecnoBaHWi npasamu noamHn [18].

Monpwu cnneck iHTepecy 4O TeMaTUKX NpaB MIOAUHU Ta rPOMagsSHCBKOrO CycCnifnbCTBa, Yy HayKOBUX
npausx iCHyl0Tb NOOAMHOKI CPobu TeopeTUYHOI PO3POOKU LIHHICHOTO BUMIpY MpaB NIOAMHU Y rPOMaasHCh-
KOMY CycCninbCTBI. ICHytO4i AOCNIAXEHHS Y Ui cdhepi YacTo XapaKTepusyoTbea oparMeHTapHICTIO, CnpsAMo-
BaHICTIO Ha OKpeMi acnekTu AocnigXeHHs npasB. Ha moHorpadiyHoMy piBHI BOHU abo 3BepHeHi 40 npobriem
rpoMagsHCbLKOro cycninbCcTea y Linomy, abo o posrnagy npas noguHW, 0CcobnmMBo A0 iX TNyMadeHHs i 3a-
xucty. Maibke nosa yBaroo npaBO3HaBLiB 3anuLalTbCs akcionoriyHi BMacTMBOCTI Npas NnioanHW, HegocTart-
HbO MOBHO OOCHIAXEHO NPaBOBY aKTUBHICTb HOCIIB NpaB y rpoMagsHCbKOMY Ta TpaHcdhopMauinHoMy cycni-
NbCTBax, pearnisauis npas MOAVHN YaCcTO BUCBITMOETLCA NULLE HA PiBHI 3aKOHOA4ABYMX MexaHi3miB. Ha ctaH
pO3p0o6NEHOCTI 3MICTY LIMX MUTaHb BMMIMHYMO i Te, WO Yy pagsHCbKi Teopii AepxXaBu i npaBa BOHN Maibke He
OOCnigXyBanucs, BUHATOK CTAHOBMATL MOOAUHOKI poboTy, a BiAnoBigHEe NOXBaBNEHHS Y NPaBOBIN NiTepary-
pi cnoctepiraetbcs nuwe 3 90-x poki XX cT1. [lo uboro Tpeba gonatu, WO HOBI CyCninbHi peanii 3ymosunm
noTpeby noLlyKy BrnacHol KOHUenNLji npas NoanHW, HanbinbL NPUAHATHOT AN YKpaTHCLKOro CycninbcTaa.

BogHouac TeopeTudHe OOCHIMKEHHS LIMX NUTaHb Mae BaXKNMBE 3HAYEHHs ONs NpaBOTBOPYOCTI | NpaBo3a-
CTocyBaHHs1. [leTanbHo po3pobrieHa LiHHICHa Teopis npae NoguHW HeobxiaHa nepeaycim Ans npasunbHOro dop-
MYIOBaHHSA HOPM BiNOBIAHOMO 3aKOHOAABCTBA, a TaKoX Y BUMaAKaxX 3BEPHEHHS CyB’ekTy npaBo3acTocyBaHHS A0
IOPUANYHOT AOKTPUHW. 3HAYHOIO NEPELLKOOOI Ar1s NPaBO3aCTOCYBaHHS € BiACYTHICTb YMOB eddeKTUBHOI Ail MexaHi-
3My peanisadi Ta 3axXu1CTy NpaB JOAUHY, L0 0COONMBO BiaYyBaETLCA Ha PiBHI CyJOBOrO 3aXMCTY OCTaHHiX.

Cnig 3a3HaunTK, Wo iHTerpadis YkpaiHu y CBiTOBE CNiBTOBApPUCTBO, a TAKOX ypaxyBaHHS BUMOI MixK-
HapOOHO-NPaBOBUX aKTiB, MOPOLKYIOTb TAKOX HU3KY NUTaHb, NOB’A3aHNX 3 TEMATUKOK AucepTauiiHoro ao-
cnigxeHHs. 3okpema, ue CToCyeTbCa 0bpaHHSA BignoBiaHO! KOHUENLii npas NioguHu, i obrpyHTyBaHHS y Ha-
LioHanNbHO-KyNbTYPHOMY KOHTEKCTi, a TakOX BiAMOBIAHOCTI iHTepnpeTauii Ta 34iMCHEHHS KOHKPETHUX npas
NeBHUM MiKHaApOAHUM CTaHdapTam 3 npas NI0OUHN.

Mpobnema BU3HAYEHHS 3MICTY MOHATTA NPaB MOAMHU ANS IPOMagAHCHKOro CycninbCTBa YCKagHo-
€TbCS TOMY, L0 OCTaHHI po3rnagaloTbCa OAHOYACHO i SIK CKNagoBa LbOro CycninbCTBa, i ik BUMIp MOro Big-
NnoBiAHOCTI NeBHIM igeanbHin mogeni. Ha BignoBigHe BM3HAYeHHS BNMMBAE TakoX 3MiHA HanNpsAMKIB TpaHCc-
chopmaii NpaBoBOI CUCTEMU Y NPOLLECI CYCNiNbHO-AeMKaBHUX NepeTBOPEHb.

3 ornsgy Ha BULLEO3HaYeHe, MOXKHA KOHCTaTyBaTH, Lo Ha Lern Yac icHye notpeba KoHUenTyansHoro,
3aCHOBAHOro Ha CydacHi MeTogonorii 4OCNigKEHHS npaB NoauHN K dyHOaMeHTanbHOI LiHHOCTI rpoma-
OSIHCBKOrO CyCninbCTBa, WO CNpUATUME BUPILLEHHIO HU3KM Npobnem Teopii AepXasu i npasa, hopmyBaHHIO
BMBaXeHOI NpaBoBOI MOMITUKM Y Ui cdepi, a TakoX NigBULLEHHIO SKOCTI Ta edeKTUBHOCTI NPaBOTBOPYOI i
NpaBO3aCTOCOBHOI isifIbHOCTI.
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